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City Council Meeting  

Benson City Hall 

August 1, 2022 

 
City of Benson Mission Statement 

Benson is a forward-looking community that values public safety, 

quality of life and treats people with dignity and respect. 

 
The Council Meeting is at City Hall. To watch Live: 
Please use the Free Conference Call App on your device.  Online meeting id:  cityofbenson 

Call-in Information  

Dial In:  1-425-436-6384  

Access Code: 457987# 

 

 

 

1. 5:30 p.m. Call the Meeting to Order (Mayor) 

 

2. Pledge of Allegiance 

 

3. Approval of Agenda:  (Mayor) 

Additions? □ None     1. ____________________ 2.  _____________________ 

Any Consent Agenda items to be moved to regular agenda item? 

Approval of Agenda _____ as Presented or _____ Revised  Action Requested 

 

4. Consent Agenda: 

a. Minutes: 

▪ 7.18.22 City Council Meeting 

▪ 5.9.22  Park Board Meeting 

 

b. Correspondence: 

▪ Charter Communications Channel Change 

▪ PERA Volunteer Firefighter Contribution 

▪ Prairie Five Rides 2023 Budget Request 
 

c. Contracted Payments: 

 

 

d. Electronic Transfers: 

▪ Payroll: July 28, 2022  $107,564.31 

 

5. Persons with Unscheduled Business to Come Before the Council: (Mayor) 

 

6. Consider Emergency Ordinance regulating edible cannabinoid  (Ian, Ben) Action Requested 

 

7. Kid Day Financial Report       Information Only 

 

8. Pool Slide Fundraising Committee (Shelly Mikkelson)   Action Requested 

 

9. Park Board Recommendation for Disc Golf Course at Ambush Park  Action Requested 

 

10. Smart Grid Technology Services Agreement (Glen)    Action Requested 

 

11. Consider Updates to Social Media Policy (Glen, Hillary)   Action Requested 

 



12. Set Special Meetings        Action Requested 

• August 4th 2022 @ 5:30  Northside Elementary 

• August 22nd 2022  Candidate Finalist Selection 

 

13. Adjourn: (Mayor)        Action Requested 

 

 
In compliance with the American Disability Act, if you need special assistance to participate in this meeting, 

please contact the City Manager’s office at 320-843-4775. Notification 48 hours prior to the meeting will 

enable the City of make reasonable arrangements to ensure accessibility to this meeting. 

 































EMERGENCY ORDINANCE NO. _____ 

 

AN EMERGENCY ORDINANCE TEMPORARILY REGULATING THE SALE OF EDIBLE 

CANNABINOID PRODUCTS IN THE CITY OF WILLMAR 

 

The City Council of the City of Willmar hereby ordains as follows: 

Section 1.   PREAMBLE – FINDINGS AND STATEMENT OF EMERGENCY.  The city 

council makes the following findings: 

A. On July 1, 2022, recently enacted amendments to Minn. Stat. § 151.72 took effect 

and resulted in the legalization of “edible cannabinoid products,” as defined 

therein, in Minnesota.  

B. The unregulated sale of edible cannabinoid products presents a threat to the public 

health, safety and welfare in that such products are not safe for consumption by 

minors and may not legally be sold or provided to or consumed by minors under 

state law. 

C. The City’s existing land use official controls and licensing regulations may not 

adequately address the impacts and effects of persons and entities engaged in the 

sale or distribution of edible cannabinoid products. 

D. Section 2.12, Subdivision 2 of the City’s Charter requires two readings of 

ordinances, public notice and a public hearing, and provides that ordinances 

adopted following the completion of such process may not become effective until 

such time as the ordinance so adopted is published, except for emergency 

ordinances.   

E. Section 2.12, Subdivision 3 of the City’s Charter authorizes the City Council to 

adopt emergency ordinances to meet a public emergency affecting life, health, 

property or the public peace, subject to the limitations that such ordinances must 

receive a supermajority vote of the Council and shall expire not later than the 61st 

day following its adoption.  

F. The unregulated sale of edible cannabinoid products prior to the City’s 

consideration and potential modification of existing regulations or implementation 

of new regulations for such activities would threaten the public health and the 

public peace.  

Section 2.   STATE LAW ADOPTED.  Except as further restricted or regulated by this 

ordinance, the provisions of Minn. Stat. § 151.72 relating to the definition of terms, licensing, 

and all other matters pertaining to the retail sale, distribution and consumption of cannabinoid 

products are adopted and made a part of this chapter as if set out in full. Whenever there is an 

inconsistency between the provisions of Minn. Stat. § 151.72, as amended, and the provisions of 

this section, the more restrictive provision shall govern.  
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Section 3.  DEFINITIONS.  For the purposes of this ordinance, the following terms shall 

have the meanings ascribed to them in this section: 

Edible cannabinoid product shall have the meaning given in Minn. Stat. § 151.72, 

subd. 1(c).  

Section 4.  TEMPORARY REGULATIONS.  For the duration stated herein, no person or 

entity may sell an edible cannabinoid product in the City of Willmar except as follows: 

a. Written notice of the identity of the person or entity conducting the sale of the 

product(s) and the permanent location of the place of business at which such 

sales may be made shall first be provided to the City Clerk. 

b. Sales may only be made to individuals who are 21 years of age or older. 

c. All edible cannabinoid products shall either be stored behind a counter or 

other area not freely accessible to customers or in a case or other storage unit 

not left open and accessible to the general public. 

d. The manner of sale shall be such that the customer does not have access to the 

edible cannabinoid product(s) without having to request the item from the 

person or entity making the sale or an employee thereof and engaging in a 

physical exchange of the edible cannabinoid product(s) between the person or 

entity making the sale or an employee thereof and the customer. 

e. No sale shall be made from a moveable place of business. Only fixed-location 

businesses may engage in the sale of an edible cannabinoid product. 

Section 5.   PENALTY.  Any person engaging in the public sale or distribution of edible 

cannabinoid products in violation of the regulations established in Section 3 of this ordinance 

shall be guilty of a misdemeanor.  

Section 6. EXCEPTIONS AND DEFENSES.  Nothing in this ordinance shall prevent the 

providing of edible cannabinoid products to a person under the age of 21 as part of a lawfully 

recognized religious, spiritual, or cultural ceremony. It shall be an affirmative defense to the 

violation of this ordinance for a person to have reasonably relied on proof of age as described by 

state law in Minn. Stat. § 340A.503, subd. 6.   

Section 7.  EFFECTIVE AND EXPIRATION DATES.  This emergency ordinance shall be 

effective at 1:00 a.m. on July 19, 2022 and shall expire upon adoption of ordinances regulating 

such uses or on the 61st day following the date on which this ordinance was adopted, whichever 

comes first. 
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Passed by the City Council of the City of Willmar this ___ day of ____________, 2022.  

 

ATTEST:  

 

________________________________  ________________________________ 

Judy Thompson, City Clerk    Marvin Calvin, Mayor 

 

 

VOTE:  ____ PLOWMAN ____ O’BRIEN ____ DAVIS ____ ASMUS  

____ FAGERLIE ____ ASK  ____ BUTTERFIELD ____ NELSEN 

 

 

This Emergency Ordinance introduced by Council Member:       

 

This Emergency Ordinance adopted on:          

 

This Emergency Ordinance published on:          













BENSON FAMILY AQUATIC CENTER

2nd slide by 2025 (from Shelly Mikkelson)

Background:

* When the Benson Family Aquatic Center was built in 2005, it had the capacity for two flume
slides.  Currently it only has one.

* Now that the pool is paid for, we thought it was a good time to expand and add the 2nd
slide.

* The bid from the Recreation by Lemmie Jones LLC is estimated at $149,200.

* 50% of that bid is due upon award of contract, which we hope to raise by the summer of
2023

Fundraising:

* The following grants will be written:  Sonsteng, Southwest Initiative Foundation, and we are
researching more options.

* Letters to area businesses will be mailed.

* Other donations will be solicited via social media sites, and a variety of fund-raisers.

* We are hoping for support from the city and county.

Time-line:

* 50% of bid raised by summer of 2023

* 100% of bid raised
by summer of 2024.

* Installation fall of 2024

* Completion spring 2025.
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SMART GRID TECHNOLOGY SERVICES AGREEMENT 

 

 This Smart Grid Technology Services Agreement is made as of _____________, 20__ 

(the “Effective Date”), by and between Missouri Basin Municipal Power Agency d/b/a 

Missouri River Energy Services, a public agency organized under the laws of the State of Iowa 

and existing under the intergovernmental cooperation statutes of the States of Iowa, Minnesota, 

North Dakota and South Dakota (“MRES”), and Benson Municipal Utilities, a municipal 

corporation and political subdivision of the State of Minnesota (“Member”).  MRES and 

Member are each individually referred to herein as a “Party” and collectively as the “Parties.” 

 

RECITALS 

 

 A.    Member owns and operates an electric utility system through which it serves the 

electric power and energy needs of its customers. 

 

 B.   MRES and Member are parties to a power sale agreement (the “Power Sale 

Agreement”), pursuant to which MRES sells to Member, and Member purchases from MRES, 

power and energy required by Member to serve its load. 

 

 C.  MRES desires to make available to its members certain smart grid technology 

services by which Member may, among other things, increase its energy efficiency, control 

customer loads, obtain and utilize usage data, and potentially reduce peak demand, which services 

may benefit all MRES members by increasing efficiency and reducing total peak demand.   

 

 D.   The smart grid technology services made available by MRES pursuant to this 

Agreement include AMI Services, CDR Services and MDM Services, each as more specifically 

described in this Agreement and the associated Appendices, and such other services as MRES in 

its discretion may make available to Member from time to time under this Agreement. 

 

 E.  Member desires to engage MRES for the smart grid technology services requested 

by Member under this Agreement, and MRES is willing to provide such services, subject to the 

terms and conditions of this Agreement. 

 

 F.   Member has determined that the smart grid technology services requested by 

Member under this Agreement will directly advance the general welfare, health and safety of 

Member’s customers. 

 

 NOW, THEREFORE, in consideration of the promises herein and for other good and 

valuable consideration, receipt of which each Party hereby acknowledges, the Parties agree as 

follows: 

 

1. SERVICES 

 

1.1  Offered Services.  MRES may offer to Member from time to time the respective 

types of services identified below and as further described in the applicable Appendix to this 

Agreement (each, an “Appendix”). 
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a.     AMI Services.  “AMI Services” means the Advanced Metering 

Infrastructure (“AMI”) Services described in Appendix A to this Agreement. 

 

b.   CDR Services.  “CDR Services” means the Coordinated Demand 

Response (“CDR”) Services described in Appendix B to this Agreement. 

 

c.   MDM Services.  “MDM Services” means the Meter Data Management 

(“MDM”) Services described in Appendix C to this Agreement. 

 

d.   Other Services.  “Other Services” means any services, other than the AMI 

Services, CDR Services and MDM Services, that MRES agrees to provide to Member 

under this Agreement.  Any such Other Services must be memorialized in an Appendix to 

this Agreement prepared by MRES and executed by the Parties.   

   

  1.2  Selected Services; Appendices.  MRES agrees to provide, and Member agrees to 

accept and pay for, those services described in one or more Appendices executed by both MRES 

and Member.  MRES shall be required to provide, and Member shall be required to accept and 

purchase, only those services described in an Appendix executed by both MRES and Member 

(such services are referred to herein as “Services”).  Each Appendix memorializing Services to 

be provided under this Agreement shall identify the applicable services, time for performance, 

deliverables, fees, and other information pertinent to the Services at issue.  For a category of 

Services to be provided by MRES to Member under this Agreement, each Party must execute the 

Appendix applicable to each such category of Services. 

 

1.3  Incorporation; Conflicts.  Each Appendix executed by the Parties is incorporated 

into this Agreement as if fully set forth herein.  In the event the terms of this Agreement conflict 

with the terms of an Appendix executed by the Parties, the terms of such Appendix will govern 

and control. 

 

1.4  Additional Services.  Following execution of this Agreement and the applicable 

Appendix or Appendices, Member may not add additional services under this Agreement unless 

such addition is agreed to in writing by MRES.  The addition of services under this Agreement 

shall be subject to any further terms established by MRES in its discretion, including an 

extension of the term of this Agreement if and as determined by MRES.  

 

2. TERM OF AGREEMENT 

 

2.1  Term.  This Agreement shall be effective as of the Effective Date and, except as 

otherwise provided in this Agreement, shall remain in full force and effect for an initial term of 

six (6) years from the Effective Date (the “Initial Term”).  After the Initial Term, the term of this 

Agreement shall be automatically renewed for successive one (1) year term(s) (each, a “Renewal 

Term”) unless at least six (6) months’ written notice of termination is provided by a Party to the 

other Party prior to the end of the Initial Term or the then-applicable Renewal Term.   
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2.2  Termination for Breach.  If a Party has materially breached one or more of its 

obligations under this Agreement, the other Party may terminate this Agreement after giving the 

breaching Party written notice of the breach and thirty (30) days to remedy the breach (or ten 

(10) days if the breach is a failure to make a payment due under this Agreement).  In the event 

the breach is not remedied within the applicable time period described above, this Agreement 

may be terminated upon written notice by the non-defaulting Party to the defaulting Party. 

  

2.3  Effect of Termination.  Upon termination of this Agreement, the following shall 

apply: (a) MRES shall immediately stop performing Services unless otherwise agreed in writing 

by MRES; (b) Member shall pay MRES all fees due for Services performed up to and including 

the date of termination; and (c) the termination of this Agreement shall not affect any rights or 

obligations which accrued prior to termination, any rights the terminating Party may have arising 

out of the termination or the events giving rise to the termination, or any continuing obligations 

of either of the Parties under this Agreement as described in this Agreement. 

 

3. MRES RESPONSIBILITIES 

 

3.1  Services; Other Duties.  MRES shall perform the Services and all other obligations 

of MRES described in each Appendix executed by the Parties pursuant to Section 1.1 above.  In 

the event Member requests services different from, or in addition to, those described in an 

executed Appendix, and MRES is willing to provide such different or additional services, the 

Parties shall execute a change order or contract admendment reflecting such change in services 

and any related change in fees. 

 

3.2  Information.  MRES shall furnish, or cause to be furnished, to Member all 

information and instructions reasonably required for Member to effectively utilize the Services. 

 

4. MEMBER RESPONSIBILITIES 

 

4.1   Fees; Other Duties.  Member shall pay all fees and costs and perform all other 

obligations of Member described in each Appendix executed by the Parties pursuant to Section 

1.1 above. 

 

4.2  Cooperation.  Member shall cooperate with MRES with respect to MRES’s 

performance of this Agreement and shall provide MRES with all physical access and information 

required for MRES to perform its obligations under this Agreement.  

 

5.  THIRD PARTY PROVIDERS 

 

  5.1   Third Party Products and Services.  Member acknowledges that MRES utilizes 

and relies on third party product and service providers to provide certain portions or aspects of the 

Services.  MRES agrees to use commercially reasonable efforts to arrange third party products and 

services required for the Services provided under this Agreement.  MRES, however, shall have 

no responsibility or liability for any losses, damages, costs, expenses or other liability incurred or 

realized by a Member in any way arising from or relating to any defect, error or failure in or of 
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any third party products or services used by MRES to provide the Services, whether such product 

or service is delivered or provided to Member directly by the third party or through MRES.    

 

  5.2   Third Party Technology.  The Services may contain or employ technologies 

licensed or made available to MRES by a third party.  This Agreement is subject to any license 

or agreement governing such technologies, including any restrictions on transferability or other 

limitations contained in the third party agreement, as identified in the applicable Appendix.  

Member agrees to comply with all third party copyright, licensing, distribution, installation, 

warranty, infringement, liability, confidentiality and other terms if and to the extent such terms 

are set forth in the applicable Appendix. 

 

6.  DATA; PROPRIETARY INFORMATION  

 

6.1  Data Use and Protection.  Each Party shall store, maintain and secure data 

transmitted pursuant to this Agreement with the reasonable care exercised by similarly situated 

members of the electric industry, and shall treat such data as confidential, nonpublic information 

to the extent required by, and in accordance with, applicable law.  The Parties acknowledge that 

cybersecurity requires vigilance by each Party to ensure the security of the data, and each Party 

shall take reasonable steps to maintain the security of the data.  In no event shall a Party be liable 

to the other Party for a breach of security if the Party has taken reasonable steps to protect the data 

as described in this section.   

 

   6.2   Data Access.  All data that is acquired pursuant to this Agreement shall be 

accessible to MRES and to Member for use for their respective purposes under this Agreement.  

Member shall be solely responsible for record retention requirements imposed on it by law. 

 

  6.3  Proprietary Information.  Member shall have no right, title, claim or interest in or 

to any specifications, designs, plans, drawings, data, software, computer systems, prototypes or 

other technical or business information made available or disclosed to Member during the term 

of this Agreement, except as otherwise expressly provided in this Agreement.   

 

7.    WARRANTY; LIABILITY 

 

7.1  Limited Warranty.  MRES warrants that it will perform the Services in a 

professional and workmanlike manner, subject to the terms and limitations of this Agreement.  

MRES makes no warranty or guarantee as to the effectiveness or continuous operation of any 

system (including without limitation, any AMI, MDM or CDR system) made available or provided 

to Member under this Agreement.  THIS WARRANTY IS EXCLUSIVE AND IN LIEU OF 

ALL OTHER WARRANTIES.  MRES MAKES NO OTHER WARRANTY, EXPRESS, 

IMPLIED OR STATUTORY, INCLUDING ANY WARRANTY OF MERCHANTABILITY, 

FITNESS FOR A PARTICULAR PURPOSE, OR NON-INFRINGEMENT.  

 

7.2  Limitation of Liability.  MRES WILL IN NO EVENT BE LIABLE TO 

MEMBER OR ANY THIRD PARTY FOR CONSEQUENTIAL, INCIDENTAL, INDIRECT, 

EXEMPLARY OR SPECIAL DAMAGES, INCLUDING LOST PROFITS, WHETHER IN AN 

ACTION BASED ON CONTRACT, TORT OR OTHER LEGAL THEORY, ARISING FROM 
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OR RELATED TO THE TRANSACTIONS HEREUNDER.  IN ADDITION, IN NO EVENT 

WILL MRES’S TOTAL LIABILITY ARISING FROM OR RELATED TO THE 

TRANSACTIONS HEREUNDER, WHETHER BASED ON CONTRACT, TORT OR OTHER 

LEGAL THEORY, EXCEED THE TOTAL AMOUNT MEMBER PAID TO MRES FOR THE 

SERVICES GIVING RISE TO SUCH LIABILITY DURING THE PRECEDING 12-MONTH 

PERIOD. THE EXISTENCE OF MULTIPLE CLAIMS WILL NOT ENLARGE THIS LIMIT. 

 

8.    GENERAL TERMS 

 

  8.1  Power Sale Agreement Unaffected.  Nothing in this Agreement shall alter the 

terms and conditions of the Power Sale Agreement.  Member shall continue to be responsible for 

purchasing power according to the terms of the Power Sale Agreement, regardless of any 

performance or nonperformance of the Parties under this Agreement.  

 

  8.2  Force Majeure.  Neither Party will be deemed to have defaulted or failed to 

perform under this Agreement if and to the extent that such Party’s default or failure to perform 

is caused by the occurrence of an event beyond the control and without the fault of that Party, 

which may include fire, flood, explosion, act of God, act of a public enemy, strike, labor dispute, 

civil riot, enemy or hostile government action, or governmental restrictions.  A Party’s obligation 

to make any payment due under this Agreement will not be relieved or extended by a force 

majeure event as described in this section.   

 

8.3   Notices.  All written notices required to be given under this Agreement will be 

deemed to have been given when delivered in person or by mail (postage prepaid) to the notice 

addresses set forth below: 

 

  MRES: Missouri River Energy Services 

    ATTN:  Director of Legal  

    3724 West Avera Drive 

    P.O. Box 88920  

    Sioux Falls, SD 57109-8920  

 

  Member: Benson Municipal Utilities 

    1410 Kansas Ave 

    Benson, MN 56215 

 

Either Party may change its designation of the person and/or address set forth above by giving 

the other Party written notice of such change. 

 

8.4  No Agency.  MRES and Member are separate and independent legal entities.  

Without limiting the generality of the foregoing, neither MRES nor Member shall be deemed to 

be an employee, representative, agent, joint venturer or partner of the other for any purpose.   

 

  8.5  No Third Party Beneficiary.  Nothing in this Agreement shall be construed to 

create any duty to, any standard of care with reference to, or any liability or obligation, 

contractual or otherwise, to any third party. 
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  8.6  Binding Effect; Assignment.  Each Party binds itself and its successors, assigns 

and legal representatives to the other Party and to the successors, assigns and legal representatives 

of the other Party with respect to all terms of this Agreement.  Member may not assign or 

transfer any right, title or interest in this Agreement without MRES’s prior written consent.  

  

8.7  No Waiver.  The failure of MRES or Member to insist in any one or more 

instances upon the strict performance of any one or more of the provisions of this Agreement or 

to exercise any rights under this Agreement or provided by law will not be construed as a waiver 

or relinquishment of that provision or right or of the right to subsequently demand strict 

performance or exercise the right. 

 

  8.8   Enforcement Costs.  If a Party breaches this Agreement, such breaching Party will 

be obligated to reimburse the non-breaching Party for its reasonable attorneys’ fees, costs and 

disbursements incurred as a result of such breach, whether or not litigation is initiated.  

 

  8.9   Severability.  If any part of this Agreement is found to be unenforceable, the 

remainder of this Agreement will be enforceable without that part. 

 

  8.10  Governing Law.  This Agreement shall be governed by the laws of the State of 

South Dakota.   

 

  8.11   Survival.  All representations, indemnifications, obligations of confidentiality, and 

limitations of liability included in this Agreement, including without limitation the terms of 

Sections 5, 6, 7 and 8, shall survive its completion or termination for any reason. 

 

  8.12   Entire Agreement.  This Agreement, along with all duly executed Appendices and 

all exhibits hereto or thereto, represent the entire and integrated agreement between the Parties, 

and supersede all prior negotiations, representations and agreements, either written or oral, 

regarding the subject matter hereof.  The terms of this Agreement and any Appendix may be 

modified only by a written instrument signed by the Parties.   

 

  8.13   Counterparts.  This Agreement may be executed in any number of counterparts, 

each of which will be regarded as an original and all of which will constitute one instrument. 

 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the Parties hereto have caused this Smart Grid Technology 

Services Agreement to be executed by their officers, each hereunto duly authorized, on the date 

and year first written above. 

 

Benson Municipal Utilities 

 

 

 

 

Sign:___________________________ 

Print:___________________________ 

Title:___________________________ 

MISSOURI BASIN MUNICIPAL POWER 

AGENCY d/b/a MISSOURI RIVER 

ENERGY SERVICES 

 

 

Sign:___________________________ 

Print:___________________________ 

Title:___________________________ 
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APPENDIX A 

AMI SERVICES 

 

  The AMI Services described in this Appendix A constitute “Services” for all purposes under the 

Smart Grid Technology Services Agreement dated ______________, 20__, between Missouri Basin 

Municipal Power Agency d/b/a Missouri River Energy Services (“MRES”) and Benson Municipal 

Utilities (“Member”).  The AMI Services described in this Appendix are subject to the terms and 

conditions of the Agreement, and this Appendix is incorporated into the Agreement by this reference.  All 

capitalized terms used in this Appendix shall have the meanings given them in the Agreement, unless 

otherwise expressly provided herein. 

 

1.     BACKGROUND 

 

  A.    Member desires to install AMI equipment and devices, which may include gateways, 

relays, meters, load control receivers and other equipment, to create efficiencies in meter reading, billing, 

data retention and distribution system operations, including possible savings in demand and energy and 

thereby in power supply and transmission expenses. 

 

  B.    MRES recognizes the benefit of hosting AMI for increased information and efficiency for 

its members, access to data for MRES and its members, and as a means to potentially reduce peak 

demand, thereby potentially providing a benefit to all members through reduced rates charged by MRES 

under the Power Sale Agreements between MRES and its members. 

 

  C.    MRES has developed a program to host AMI, including without limitation member data 

and AMI-related capabilities for the benefit of its members. 

 

  D.  Member wishes to receive AMI Services from MRES as described in this Appendix, and 

MRES is willing to provide such services, subject to the terms and conditions of this Appendix and the 

Agreement. 

 

2.  DEFINITIONS 

 

  2.1   “AMI” means advanced metering infrastructure and refers to all components, including 

without limitation hardware, software and devices, of the AMI System used to measure, collect, 

communicate, store and analyze data captured from measurements on Member’s system.   

 

  2.2  “AMI Services” means the services provided by MRES as described in this Appendix. 

 

2.3  “AMI System” means the overall AMI system, including without limitation the Member 

Equipment, the Master Station, and the MRES Communication Equipment. 

 

2.4  “Master Station” means the central server(s) hosting the AMI software (including any 

add-on custom modules installed for Member) and data under the control of MRES. 

 

  2.5   “Member Equipment” means the AMI equipment installed in Member’s distribution 

service area, including without limitation the following specific types of equipment, along with other 

measurement, verification and field equipment as appropriate: 

 

  a.  Gateway – Devices that interconnect with MRES Communication Equipment 

that contain the hardware and firmware necessary to convert the signal from the Master Station to 

radio frequency (“RF”) to communicate with meters, meter nodes, and relays. 
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  b.  Meters and meter nodes – A meter node is a device connected to a meter 

(electric, gas or water) that communicates the meter data to the gateway. 

 

  c.  Relays – Devices used to transmit and repeat the RF communication signal 

between the gateway and meter and/or meter nodes. 

 

  2.6  “Member Program Design” means the system setup as defined by Member for the AMI 

System to follow when implementing AMI.  The extent and syntax of such configuration will be limited 

by the particular AMI vendor system, the communication systems in place, and the Member Equipment. 

 

  2.7   “MRES Communication Equipment” means the equipment and systems owned by MRES 

and used by the AMI System to communicate information and data between the Master Station and the 

Member Equipment. 

 

  2.8  “Planned Outage” means those times when MRES intentionally takes out of service the 

Master Station or MRES Communication Equipment.  

 

  2.9   “Point of Demarcation” means the boundary between MRES-owned equipment and 

Member-owned equipment as described in Exhibit A-1.  

 

3.   MRES RESPONSIBILITIES 

 

  3.1  MRES shall provide the following services related to AMI: centralized hardware and 

software setup; default setup, operation and maintenance of the Member Program Design; access to the 

Member Program Design through a central web portal page as allowed by the AMI System; and training 

for Member related to these activities. 

 

  3.2   MRES shall manage the Master Station and MRES Communication Equipment from its 

central location to the Point of Demarcation, including database, software upgrades, backups and other 

equipment requirements on an ongoing basis. 

 

3.3   MRES shall perform initial acceptance testing of the system, reasonably satisfactory to 

Member, prior to activating the system for production.  The acceptance criteria are defined in Exhibit A-2. 

 

3.4  MRES shall configure the AMI System to operate 24 hours per day continously to the 

extent reasonably possible.  On-call staff will provide support related to Member Program Design during 

MRES regular office hours (Monday – Friday 8:00 a.m. to 4:30 p.m. prevailing Central Time). 

 

  3.5  MRES shall use commercially reasonable efforts to cause the AMI System to be 

operational at all times, to minimize outage periods, and to schedule any necessary Planned Outages 

outside of MRES regular office hours (as identified in Section 3.4).  MRES may schedule Planned 

Outages from time to time.  In the event of a Planned Outage, MRES shall notify Member at least one 

hour in advance of the outage.  Such Planned Outages shall avoid MRES regular office hours if 

reasonably possible.  For the duration of any outage (including Planned Outages), MRES will not be liable 

for any failure of the AMI System to operate.  MRES does not warrant or guarantee that the AMI System 

will be available at all times.  MRES will not be liable for any unavailability or inoperability of the AMI 

System or the inability of Member to access the AMI System. 
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  3.6  The AMI System shall be managed by MRES to the Member Program Design.  Member 

will have the ability to access and control the AMI System; MRES will aid Member as reasonably 

requested with achieving the desired settings. 

 

  3.7  MRES shall make any adjustments to the Member Program Design as reasonably directed 

by Member.  MRES will not make any changes to the Member Program Design without prior written 

notice from Member; provided however MRES may make any changes to the Member Program Design 

required by any third party vendor that provides products or services associated with the AMI Services. 

 

   3.8   MRES shall provide Member with secure access to the AMI System.   

 

  3.9  MRES shall notify Member of unresponsive or otherwise inoperable equipment that it 

can detect through the AMI System, based on the ability of the selected system to detect such equipment. 

 

  3.10 MRES shall make reasonable efforts to operate the AMI System consistent with the 

Member Program Design; however, MRES shall not be responsible or liable for any failure to operate the 

AMI System. 

 

  3.11 MRES shall integrate, work with, and support modules supported by any third party 

software vendor associated with the AMI Services.  MRES shall make reasonable efforts to integrate third 

party vendor applications of Member; however, MRES makes no guarantee that such applications will 

integrate successfully and achieve the desired result of Member. 

 

4.    MEMBER RESPONSIBILITIES 

 

  4.1   Member shall install or cause to be installed the Member Equipment. All equipment and 

software shall be compatible with the Master Station and approved by MRES to be eligible for 

participation in the AMI System.  

 

4.2   Member shall confirm that its billing system integrates with the data and format reported 

by the AMI System prior to implementation. 

 

  4.3   Member shall designate an individual employee to serve as its single point of contact to 

work with MRES during the implementation of the Member Equipment.  Such employee shall have the 

authority to bind Member with respect to such matters. 

 

4.4  Member shall provide at its sole cost all Member Equipment located on Member’s side of 

the Point of Demarcation. 

 

  4.5   Member shall work with MRES to develop the Member Program Design.  Member shall 

request any additions and/or updates to the Member Program Design in writing (including email). 

 

  4.6   Member shall maintain Member Equipment in good operating condition and shall make 

repairs to faulty equipment, RF communication problems, mesh network problems, and related issues 

located on Member’s side of the Point of Demarcation. 

 

  4.7   Member shall perform initial acceptance testing of the system, satisfactory to MRES, 

prior to activating the system for production.  The acceptance criteria are defined in Exhibit A-2. 
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  4.8   Member shall make any vendor-recommended upgrade(s) to endpoint equipment 

necessary to ensure compatibility with the AMI System within three (3) months of notification, unless 

otherwise agreed by the Parties. 

 

  4.9  Member shall provide any necessary approvals to allow MRES the ability to read 

Member’s net load. 

 

  4.10 Member shall provide adequate space and power for load meter reading equipment and 

communication networks. 

 

 4.11  Member shall make available current meter values for MRES to backhaul to the Master 

Station.  Values shall be provided on a frequency of every five minutes or a multiple thereof.   

 

5.   FEES 

 

  5.1   In consideration for the Services described in this Appendix, Member shall pay MRES a 

one-time set up fee, annual fees, and per meter per month fees as described in Exhibit A-3.  MRES 

reserves the right to annually change the annual fees and the per meter per month fees upon approval by 

the MRES Board of Directors, to reflect the infrastructure, vendor, staffing, support and other costs of 

MRES to provide the AMI Services.  Any such change in fees shall be communicated to Member in 

writing on or before December 1 of each year, for any change taking effect the following January 1.   

 

  5.2   Member shall be responsible for all costs associated with its responsibilities described in 

this Appendix and the Agreement. 

 

6. LICENSING 

 

  6.1  The AMI System contains and utilizes services and/or products provided to MRES by 

one or more third party vendors.  This Appendix is subject to any agreements relating to any such third 

party services and products, including any restrictions on transferability or other limitations defined in the 

terms and conditions of the vendor agreements.  Without limiting the generality of the foregoing, each 

Party agrees to comply with the terms set forth in Exhibit A-4. 

 

IN WITNESS WHEREOF, the Parties hereto have caused this Appendix A to be executed by 

their officers, each hereunto duly authorized, on the date and year set forth below. 

 

Benson Municipal Utilities 
 

 

 

 

Sign:___________________________ 

Print:___________________________ 

Title:___________________________ 

 

Dated:___________________ 

MISSOURI BASIN MUNICIPAL POWER 

AGENCY d/b/a MISSOURI RIVER ENERGY 

SERVICES 

 

 

Sign:___________________________ 

Print:___________________________ 

Title:___________________________ 

 

Dated:____________________ 
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EXHIBIT A-1 

Points of Demarcation 

  

To be defined after installation of equipment. 
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EXHIBIT A-2 

Program Configuration Acceptance Testing Criteria 

 

Member Equipment shall not be accepted into Appendix A until it passes the following acceptance tests: 

 Configuration test:  Simulate various conditions to verify that software sends the correct signals 

and the devices communicate the correct return values. 

 Communication test:  Test normal and backhaul communications channels, including gateway 

failover procedures. 
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EXHIBIT A-3 

AMI Services Fees 

 

One time set up fee $5,000 (at Member’s option, this fee can be paid in one lump sum upon 

the commencement of the Agreement or in six annual installments of 

$833.33 over the six-year term of the Agreement)  

Annual fee       $1,200 (Billed out in monthly $100 increments) 

Per meter per month fee   $0.20 per meter per month   
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EXHIBIT A-4 

Vendor Software Licensing Information 

(Cooper Power Systems) 

 

The AMI Services are subject to certain provisions of the Enterprise Software License and Maintenance 

Agreement (the “SLA”) between Cooper Power Systems, as “Licensor”, and MRES, as “Licensee”, as 

described in Section 6.1 of Appendix A.  The relevant provisions of the SLA are restated below for the 

convenience of Member.  To the extent such provisions limit or restrict the rights and remedies of MRES 

with respect to the Licensed Software and services described in the SLA and Appendix A, such limits and 

restrictions shall also limit and restrict the rights and remedies of Member with respect thereto. 

 

1. WARRANTY 

 

Licensor warrants to Licensee that for a period of sixty (60) days from the date of shipment of the 

Licensed Software from Licensor to Licensee, the Licensed Software shall perform in substantial 

conformity with any specifications or performance criteria published in any Documentation provided by 

Licensor to Licensee with the Licensed Software (the “Specifications”). Licensor does not warrant that 

the use of the Licensed Software will be uninterrupted or error-free. Licensor warrants that the Licensed 

Software accurately receives, provides and processes date data, within from and between centuries, leap 

years and other years. Licensee shall have no rights with respect to the foregoing warranties and the 

warranties shall be deemed not to apply to Licensee unless: (i) the Licensed Software is used on the 

Designated System a) in a proper manner, b) in compliance with this Agreement and with all operating 

instructions, documentation, specifications, interfaces and requirements, and c) solely for use as required 

to operate the Licensed Software as set forth in the Documentation; (ii) no modifications or alterations to 

the Licensed Software have been made other than by Licensor or other than with Licensor’s prior written 

consent (provided, however, that no warranties shall apply to the product of Licensee’s designs, 

specifications, or instructions); (iii) no non-Licensor approved software has been installed onto the 

Licensor server, or any non-Licensor approved data insertion methods have been utilized, and (iv) no act 

or cause beyond the reasonable control of Licensor has occurred that was a substantial factor causing the 

failure of the Licensed Software to meet the warranty terms.  

 

In the event that Licensee claims that Licensor has breached any of its obligations hereunder, Licensee’s 

sole and exclusive remedy for a breach of this limited warranty shall be that Licensor will at its option, 

either repair or replace any defective Licensed Software so that the Licensed Software performs in 

accordance with the warranties set forth above. Licensee and Licensor agree that in the event that 

Licensor determines that this exclusive remedy is unable to bring the Licensed Software into conformity 

with the warranty, Licensee’s exclusive remedy shall be to terminate this Agreement and receive a refund 

from Licensor of the license fee previously paid to Licensor for the nonconforming portion (application 

module, gateway, etc.) of the Licensed Software. In the event the nonconforming portion of the Licensed 

Software is the Licensor’s Server Software, Licensee’s exclusive remedy shall be to terminate this 

Agreement and receive a refund from Licensor of the license fee previously paid to Licensor for the 

nonconforming portion and all portions functionally dependent on the nonconforming portion of the 

Licensed Software. Licensor EXPRESSLY DISCLAIMS ALL OTHER WARRANTIES, EXPRESS OR 

IMPLIED, IN RELATION TO THE LICENSED SOFTWARE OR THEIR USE BY LICENSEE, 

INCLUDING ANY WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR 

PURPOSE OR NON-INFRINGEMENT OF THIRD PARTY RIGHTS. LICENSOR DOES NOT 

WARRANT THAT LICENSEE OR ANY USER OF THE LICENSED SOFTWARE WILL ACHIEVE 

ANY PARTICULAR RESULT OR BENEFIT FROM THE USE OF THE PRODUCT LICENSED OR 

SERVICE RECEIVED HEREUNDER. 
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2. INFRINGEMENT 

 

Licensor shall defend or settle, at its expense, any suit or proceeding brought against Licensee to the 

extent that it is based on a claim that any Licensed Software used within the scope of the license 

hereunder constitutes a misappropriation of a patent, and will pay any costs and damages finally awarded 

against Licensee in such action which are attributable to such claim or the amount of any final settlement, 

provided that: (a) Licensor is notified promptly in writing by Licensee of any notice of such claim and is 

given the exclusive authority required for the defense of such claims and reasonable assistance from 

Licensee in defending such claims, at Licensor’s expense; and (b) should any Licensed Software become, 

or in Licensor’s opinion is likely to become, the subject of any such claim, that Licensee shall permit 

Licensor either to procure for Licensee the right to continue using such program, to replace or modify the 

program so that it becomes non-infringing, or to grant Licensee credit for such Licensed Software on a 

five (5) year straight-line depreciated basis and accept its return. Licensor shall have no liability for any 

claim of infringement based upon the use of other than a current unaltered release of the Licensed 

Software, upon use or combination of the Licensed Software with other programs or upon a modification 

of the Licensed Software by any party other than Licensor without Licensor’s prior written consent. THE 

FOREGOING STATES THE ENTIRE LIABILITY OF LICENSOR AND LICENSEE’S SOLE AND 

EXCLUSIVE REMEDY WITH RESPECT TO THE INFRINGEMENT OF ANY THIRD PARTY 

INTELLECTUAL PROPERTY RIGHTS OR THE LICENSES GRANTED HEREUNDER. 

 

3. LIMITATION OF LIABILITY 

 

LICENSOR’S TOTAL LIABILITY TO LICENSEE UNDER THIS AGREEMENT IS LIMITED TO 

THE LICENSE FEES PAID BY THE LICENSEE FOR THE LICENSED SOFTWARE. THIS 

LIMITATION APPLIES TO ALL CAUSES OF ACTION IN THE AGGREGATE, INCLUDING, 

WITHOUT LIMITATION, BREACH OF CONTRACT, BREACH OF WARRANTY, NEGLIGENCE, 

STRICT LIABILITY, MISREPRESENTATION AND OTHER TORTS.  

 

4. CONSEQUENTIAL DAMAGES WAIVER 

 

IN NO EVENT SHALL LICENSOR BE LIABLE TO LICENSEE OR ANY THIRD PARTY FOR ANY 

INCIDENTAL, SPECIAL OR CONSEQUENTIAL DAMAGES SUFFERED BY LICENSEE OR SUCH 

THIRD PARTY CAUSED DIRECTLY OR INDIRECTLY BY ANY BREACH OF THIS 

AGREEMENT OR THE PROVISION OF ANY LICENSED SOFTWARE, MATERIALS OR 

SERVICES PURSUANT TO THIS AGREEMENT, INCLUDING ANY COSTS OF PROCUREMENT 

OF SUBSTITUTEGOODS OR SERVICES, OR FOR ANY LOSS OF OR INJURY TO EARNINGS, 

PROFITS OR GOODWILL, WHETHER LIABILITY IS ASSERTED IN CONTRACT OR TORT 

(INCLUDING NEGLIGENCE OR STRICT PRODUCT LIABILITY). THIS LIMITATION SHALL 

APPLY EVEN IF LICENSOR HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES 

 

5. CONFIDENTIALITY  

 

Confidentiality shall be governed according to the Confidentiality and Non-Disclosure Agreement 

executed between MRES and Cooper Power Systems on March 3, 2010. 
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APPENDIX B 

CDR SERVICES 

 

  The CDR Services described in this Appendix B constitute “Services” for all purposes under the 

Smart Grid Technology Services Agreement dated ______________, 20__, between Missouri Basin 

Municipal Power Agency d/b/a Missouri River Energy Services (“MRES”) and Benson Municipal 

Utilities (“Member”).  The CDR Services described in this Appendix are subject to the terms and 

conditions of the Agreement, and this Appendix is incorporated into the Agreement by this reference.  All 

capitalized terms used in this Appendix shall have the meanings given them in the Agreement, unless 

otherwise expressly provided herein. 

 

1.     BACKGROUND 

 

  A.    Member controls, or desires to control, some or all of its customer loads in order to 

reduce peak demand, save power supply or transmission expense, and operate a more efficient 

distribution system. 

 

  B.    MRES recognizes the benefit of increased load control as a means to help reduce peak 

demand for those members of MRES with which MRES has a Power Sale Agreement, thereby potentially 

providing a benefit to all members through reduced rates charged under the Power Sale Agreements. 

 

   C.   MRES has developed a CDR Program for the benefit of its members whereby MRES 

monitors participating member loads and implements control strategies on behalf of participating 

members for the purpose of reducing peak demand. 

 

  D.  Member wishes to receive CDR Services from MRES as described in this Appendix, and 

MRES is willing to provide such services, subject to the terms and conditions of this Appendix and the 

Agreement. 

 

2.  DEFINITIONS 

 

2.1   “CDR” means coordinated demand response. 

   

  2.2  “CDR Services” means the services provided by MRES as described in this Appendix. 

 

  2.3  “CDR System” means  the overall CDR system, including without limitation the 

Member’s DR System, the Master Station, and the MRES Communication Equipment. 

 

   2.4  “DR” means demand response.  

 

2.5  “Master Station” means the central server(s) hosting the DR software, located at MRES. 

 

  2.6   “Member’s DR System” means the DR equipment installed within Member’s distribution 

service area, including without limitation the following specific types of equipment: (a) CDR Submaster 

Station (optional), located within the Member’s distribution  service area; (b) gateway, consisting of the 

hardware and software necessary for the Master Station to communicate with load control devices; (c) 

load control receivers; (d) smart thermostats; and (e) other measurement and verification equipment as 

appropriate. 

 

  2.7   “Member’s Program Strategy” means the rules as defined by Member for the CDR 

System to follow when implementing DR.  The extent and syntax of these rules will be limited by the 
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particular CDR vendor system, the communication systems in place, and the DR equipment connected on 

the Member system. 

 

  2.8   “MRES Communication Equipment” means the equipment and systems owned by MRES 

and used by the CDR System to communicate information between the Master Station and the Member’s 

DR System. 

 

  2.9  “Planned Outage” means those times when MRES intentionally takes out of service the 

Master Station or MRES Communication Equipment.  

 

  2.10  “Point of Demarcation” means the boundary between MRES-owned equipment and 

Member-owned equipment as described in Exhibit B-1.  

 

3.   MRES RESPONSIBILITIES 

 

   3.1  MRES shall provide the following services related to CDR: centralized hardware and 

software setup; default Member’s Program Strategy; operation of Member’s Program Strategy; 

maintenance of Member’s Program Strategy within the CDR System; access to Member’s Program 

Strategy through a central web portal page as allowed by the CDR System; and training for Member 

related to these activities. 

 

  3.2.   MRES shall manage the MRES Communications Equipment and related equipment from 

its central location to the Point of Demarcation, manage the CDR database and backups, and manage 

other CDR equipment requirements on an ongoing basis. 

 

   3.3   The CDR System shall be managed by MRES to the Member’s Program Strategy.  

Member will have the ability to override a control period or implement additional control periods based 

on the ability of the selected software. 

 

   3.4   If requested by Member, MRES shall review the Member’s Program Strategy with 

Member and make any adjustments as reasonably requested by Member.  In the event Member desires to 

create a new Member’s Program Strategy, MRES will endeavor to meet such requests as described in 

Exhibit B-2.  MRES will not make any changes to the Member’s Program Strategy without prior 

acknowlegement and confirmation from Member, in accordance with Exhibit B-2. 

 

   3.5  MRES shall provide Member with secure access to current system data.   

 

  3.6   Upon implementation of Member’s DR System, MRES shall work with Member to 

provide acceptance testing within the centralized CDR System. 

 

  3.7   MRES shall perform annual measurement and verification of proper system operation.  

MRES shall notify Member of unresponsive or otherwise inoperable equipment that it can detect through 

the CDR System, based on the ability of the selected system to detect such equipment.   

 

  3.8  MRES may schedule Planned Outages from time to time.  In the event of a Planned 

Outage, MRES shall notify Member at least one hour in advance of the Planned Outage.  Such Planned 

Outages shall avoid peak periods if reasonably possible.  For the duration of a Planned Outage, MRES 

will not be responsible or liable for any failure to control load. 
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3.9 MRES shall make reasonable efforts to operate the CDR System consistent with the 

Member’s Program Strategy; however, MRES shall not be responsible or liabile for any failed operation 

or failure to control loads. 

 

  3.10 MRES shall provide to Member town gate load data and applicable trending of such data. 

 

3.11 MRES shall develop and provide marketing materials, relevant to the CDR Program, for 

Member use and distribution. 

 

4.    MEMBER RESPONSIBILITIES 

 

  4.1   Member shall install or cause to be installed the Member’s DR System.  All equipment 

and software shall be compatible with the CDR System and approved by MRES to be eligible for 

participation in the CDR System.  

 

  4.2   Member shall designate an individual employee to serve as its single point of contact to 

work with MRES during the implementation of the Member’s DR System.  Such employee shall have the 

authority to bind Member with respect to such matters. 

 

    4.3   Member shall provide at its sole cost all equipment for Member’s DR System located on 

the Member’s side of the Point of Demarcation. 

 

  4.4   Member shall work with MRES to develop the Member’s Program Strategy.  Member 

shall request additions and/or updates to Member Program Strategies in accordance with Exhibit B-2. 

 

  4.5   Member shall perform initial acceptance testing of the system, satisfactory to MRES, 

prior to activating the system for production.  The acceptance criteria are defined in Exhibit B-3. 

 

4.6   Member shall maintain Member’s DR System in good operating condition and shall 

make repairs to faulty equipment and internet connections located on Member’s side of the Point of 

Demarcation.  

 

4.7   Member shall make any vendor-recommended upgrade(s) to endpoint equipment 

necessary to ensure compatibility with the CDR System within three (3) months of notification, unless 

otherwise agreed to by the Parties. 

 

  4.8  Member shall provide any necessary approvals to allow MRES the ability to read 

Member’s net load. 

 

 4.9   Member shall provide adequate space and power for load meter reading equipment and 

communication networks. 

 

 4.10  Member shall make available current meter values for MRES to backhaul to the Master 

Station.  Values shall be provided on a frequency of every five minutes or a multiple thereof.   

 

5.  CDR SYSTEM OPERATION 

 

  5.1  Member shall provide MRES with information from the vendor of its DR System 

describing the available operating abilities.   
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  5.2  Member shall provide current net load values on an ongoing, continuous basis for MRES 

to communicate to the Master Station. 

 

  5.3  Using the Member’s Program Strategy, and any Member load information available, the 

CDR System will control the load, sending automated notifications to Member during control times.  

 

6.   FEES 

 

  6.1   In consideration for the Services described in this Appendix, Member shall pay MRES a 

one-time fee as defined in Exhibit B-4 to cover MRES infrastructure, vendor, staffing, support and other 

costs associated with the CDR Services.  MRES reserves the right to also implement an annual fee upon 

approval by the MRES Board of Directors, to reflect added infrastructure, vendor, staffing, support and 

other costs of MRES to provide the CDR Services.  Any such annual fee shall be communicated to Member 

in writing on or before December 1 of each year, for any fee taking effect the following January 1.   

 

  6.2   Member shall be responsible for all costs associated with its responsibilities described in 

this Appendix and the Agreement. 

 

7. LICENSING 

 

  7.1  The CDR System contains and utilizes services and/or products provided to MRES by 

one or more third party vendors.  This Appendix is subject to any agreements relating to any such third 

party services and products, including any restrictions on transferability or other limitations defined in the 

terms and conditions of the vendor agreements.  Without limiting the generality of the foregoing, each 

Party agrees to comply with the terms set forth in Exhibit B-5. 

 

IN WITNESS WHEREOF, the Parties hereto have caused this Appendix B to be executed by 

their officers, each hereunto duly authorized, on the date and year set forth below. 

 

Benson Municipal Utilities 
 

 

 

 

Sign:___________________________ 

Print:___________________________ 

Title:___________________________ 

 

Dated:_________________ 

MISSOURI BASIN MUNICIPAL POWER 

AGENCY d/b/a MISSOURI RIVER ENERGY 

SERVICES 

 

 

Sign:___________________________ 

Print:___________________________ 

Title:___________________________ 

 

Dated:____________________ 
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EXHIBIT B-1 

Points of Demarcation 

  

To be defined after installation of equipment. 
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EXHIBIT B-2 

Program Strategies  

 

 

This exhibit specifies the roles of MRES and Member when creating, updating or deleting a Member’s 

Program Strategy in the CDR System centrally located at MRES headquarters. 

 

Upon completion of the initial install, all updates made by MRES on behalf of Member, including 

changes, additional strategies, and deletion of existing strategies, will be made at the request and with the 

acknowledgement of Member.  

 

1. MEMBER RESPONSIBILITIES 

 

Member may request that changes be made to the Member’s Program Strategy at any time.  Such requests 

may be made verbally or in writing via email or United States mail; however, each verbal request must be 

acknowledged and confirmed in writing via email or United States mail by Member before MRES will 

make such change.   

 

2. MRES RESPONSIBILITIES 

 

MRES shall make requested changes to the Member’s Program Strategy as soon as practicable after 

receipt of acknowledgement and confirmation by Member.  MRES shall advise Member if additional 

information or setup is required before the change can be made. 
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EXHIBIT B-3 

Acceptance Testing Criteria 

 

 

Member’s equipment shall not be accepted into Appendix B until it passes the following acceptance tests: 

 Strategy test:  Simulate various load conditions to verify that software sends the correct signals 

per Member’s strategy(ies). 

 Communication test:  Test normal and back communications channels, including failover 

procedures. 

 End-to-end test:  Physical verification that several end-point receivers actually received the signal 

from the MRES system when under software control, including interruption of load. 

 Dump test: Activate the system on each control group one at a time to verify the approximate 

expected response.  Results will be approximate and will depend on weather conditions and the 

time of the day. 
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EXHIBIT B-4 

CDR Services Fees 

 

One time fee $10,000 (at Member’s option, this fee can be paid in one lump sum upon 

the commencement of the Agreement or in six annual installments of 

$1,666.67 over the six-year term of the Agreement)  
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EXHIBIT B-5 

Vendor Software Licensing Information 

(Cooper Power Systems) 

 

The CDR Services are subject to certain provisions of the Enterprise Software License and Maintenance 

Agreement (the “SLA”) between Cooper Power Systems, as “Licensor”, and MRES, as “Licensee”, as 

described in Section 7.1 of Appendix B.  The relevant provisions of the SLA are restated below for the 

convenience of Member.  To the extent such provisions limit or restrict the rights and remedies of MRES 

with respect to the Licensed Software and services described in the SLA and Appendix B, such limits and 

restrictions shall also limit and restrict the rights and remedies of Member with respect thereto. 

 

1. WARRANTY 

 

Licensor warrants to Licensee that for a period of sixty (60) days from the date of shipment of the 

Licensed Software from Licensor to Licensee, the Licensed Software shall perform in substantial 

conformity with any specifications or performance criteria published in any Documentation provided by 

Licensor to Licensee with the Licensed Software (the “Specifications”). Licensor does not warrant that 

the use of the Licensed Software will be uninterrupted or error-free. Licensor warrants that the Licensed 

Software accurately receives, provides and processes date data, within from and between centuries, leap 

years and other years. Licensee shall have no rights with respect to the foregoing warranties and the 

warranties shall be deemed not to apply to Licensee unless: (i) the Licensed Software is used on the 

Designated System a) in a proper manner, b) in compliance with this Agreement and with all operating 

instructions, documentation, specifications, interfaces and requirements, and c) solely for use as required 

to operate the Licensed Software as set forth in the Documentation; (ii) no modifications or alterations to 

the Licensed Software have been made other than by Licensor or other than with Licensor’s prior written 

consent (provided, however, that no warranties shall apply to the product of Licensee’s designs, 

specifications, or instructions); (iii) no non-Licensor approved software has been installed onto the 

Licensor server, or any non-Licensor approved data insertion methods have been utilized, and (iv) no act 

or cause beyond the reasonable control of Licensor has occurred that was a substantial factor causing the 

failure of the Licensed Software to meet the warranty terms.  

 

In the event that Licensee claims that Licensor has breached any of its obligations hereunder, Licensee’s 

sole and exclusive remedy for a breach of this limited warranty shall be that Licensor will at its option, 

either repair or replace any defective Licensed Software so that the Licensed Software performs in 

accordance with the warranties set forth above. Licensee and Licensor agree that in the event that 

Licensor determines that this exclusive remedy is unable to bring the Licensed Software into conformity 

with the warranty, Licensee’s exclusive remedy shall be to terminate this Agreement and receive a refund 

from Licensor of the license fee previously paid to Licensor for the nonconforming portion (application 

module, gateway, etc.) of the Licensed Software. In the event the nonconforming portion of the Licensed 

Software is the Licensor’s Server Software, Licensee’s exclusive remedy shall be to terminate this 

Agreement and receive a refund from Licensor of the license fee previously paid to Licensor for the 

nonconforming portion and all portions functionally dependent on the nonconforming portion of the 

Licensed Software. Licensor EXPRESSLY DISCLAIMS ALL OTHER WARRANTIES, EXPRESS OR 

IMPLIED, IN RELATION TO THE LICENSED SOFTWARE OR THEIR USE BY LICENSEE, 

INCLUDING ANY WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR 

PURPOSE OR NON-INFRINGEMENT OF THIRD PARTY RIGHTS. LICENSOR DOES NOT 

WARRANT THAT LICENSEE OR ANY USER OF THE LICENSED SOFTWARE WILL ACHIEVE 

ANY PARTICULAR RESULT OR BENEFIT FROM THE USE OF THE PRODUCT LICENSED OR 

SERVICE RECEIVED HEREUNDER. 
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2. INFRINGEMENT 

 

Licensor shall defend or settle, at its expense, any suit or proceeding brought against Licensee to the 

extent that it is based on a claim that any Licensed Software used within the scope of the license 

hereunder constitutes a misappropriation of a patent, and will pay any costs and damages finally awarded 

against Licensee in such action which are attributable to such claim or the amount of any final settlement, 

provided that: (a) Licensor is notified promptly in writing by Licensee of any notice of such claim and is 

given the exclusive authority required for the defense of such claims and reasonable assistance from 

Licensee in defending such claims, at Licensor’s expense; and (b) should any Licensed Software become, 

or in Licensor’s opinion is likely to become, the subject of any such claim, that Licensee shall permit 

Licensor either to procure for Licensee the right to continue using such program, to replace or modify the 

program so that it becomes non-infringing, or to grant Licensee credit for such Licensed Software on a 

five (5) year straight-line depreciated basis and accept its return. Licensor shall have no liability for any 

claim of infringement based upon the use of other than a current unaltered release of the Licensed 

Software, upon use or combination of the Licensed Software with other programs or upon a modification 

of the Licensed Software by any party other than Licensor without Licensor’s prior written consent. THE 

FOREGOING STATES THE ENTIRE LIABILITY OF LICENSOR AND LICENSEE’S SOLE AND 

EXCLUSIVE REMEDY WITH RESPECT TO THE INFRINGEMENT OF ANY THIRD PARTY 

INTELLECTUAL PROPERTY RIGHTS OR THE LICENSES GRANTED HEREUNDER. 

 

3. LIMITATION OF LIABILITY 

 

LICENSOR’S TOTAL LIABILITY TO LICENSEE UNDER THIS AGREEMENT IS LIMITED TO 

THE LICENSE FEES PAID BY THE LICENSEE FOR THE LICENSED SOFTWARE. THIS 

LIMITATION APPLIES TO ALL CAUSES OF ACTION IN THE AGGREGATE, INCLUDING, 

WITHOUT LIMITATION, BREACH OF CONTRACT, BREACH OF WARRANTY, NEGLIGENCE, 

STRICT LIABILITY, MISREPRESENTATION AND OTHER TORTS.  

 

4. CONSEQUENTIAL DAMAGES WAIVER 

 

IN NO EVENT SHALL LICENSOR BE LIABLE TO LICENSEE OR ANY THIRD PARTY FOR ANY 

INCIDENTAL, SPECIAL OR CONSEQUENTIAL DAMAGES SUFFERED BY LICENSEE OR SUCH 

THIRD PARTY CAUSED DIRECTLY OR INDIRECTLY BY ANY BREACH OF THIS 

AGREEMENT OR THE PROVISION OF ANY LICENSED SOFTWARE, MATERIALS OR 

SERVICES PURSUANT TO THIS AGREEMENT, INCLUDING ANY COSTS OF PROCUREMENT 

OF SUBSTITUTEGOODS OR SERVICES, OR FOR ANY LOSS OF OR INJURY TO EARNINGS, 

PROFITS OR GOODWILL, WHETHER LIABILITY IS ASSERTED IN CONTRACT OR TORT 

(INCLUDING NEGLIGENCE OR STRICT PRODUCT LIABILITY). THIS LIMITATION SHALL 

APPLY EVEN IF LICENSOR HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES 

 

5. CONFIDENTIALITY  

 

Confidentiality shall be governed according to the Confidentiality and Non-Disclosure Agreement 

executed between MRES and Cooper Power Systems on March 3, 2010. 



 

 

City of Benson, Minnesota 

Social Media Policy 
 

Purpose 
Social networking in government serves two primary functions: to communicate and deliver 

messages directly to citizens and to encourage citizen involvement, interaction, and feedback. 

Information which is distributed via social networking must be accurate, consistent, and timely 

and meet the information needs of the City’s customers. Since social media is used for social 

networking, this policy seeks to ensure proper use of the City of Benson’s social media sites by 

its representatives. 

 

The City has limited control of social media accounts with third parties (i.e., Facebook, Twitter, 

etc.). At the same time, there is a general expectation by the public that this City have a social 

media presence by which to share information about current city projects and city business. For 

municipal purposes, the City’s social media accounts will be used for incidental, non-vital 

communication and general information only. It is not the purpose of the city’s social media 

accounts to be a medium for transactions of city business. The one exception is in the case of a 

natural or man-made disaster, if it is determined by the City that the best means of 

communicating with the public is through the social media account(s). 

 

The City of Benson wishes to establish a positive and informative social media presence. City 

representatives have the responsibility to use the City’s social media resources in an efficient, 

effective, ethical and lawful manner pursuant to all existing City and departmental policies. This 

policy also provides guidelines and standards for city representatives regarding the use of social 

media for communication with residents, colleagues and all other followers. 

 

Policy 
The City of Benson will determine, at its discretion, how its web-based social media resources 

will be designed, implemented and managed as part of its overall communication and 

information sharing strategy. City social media sites may be modified or removed by the City at 

any time and without notice, as described in this document. 

 

City of Benson social media accounts are considered a City asset and administrator access to 

these accounts must be securely administered in accordance with the City’s Computer Use 

policy. The City reserves the right to shut down any of its social media sites or accounts for any 

reason without notice. 

 

All social media web sites created and utilized during the course and scope of an employee’s 

performance of his/her job duties will be identified as belonging to the City of Benson, including 

a link to the City’s official web site.  The City of Benson does not create or maintain social 

media accounts for its elected officials. 

 

 

 



 

Scope 
This policy applies to any existing or proposed social media web sites sponsored, established, 

registered or authorized by the City of Benson.  The City’s social media accounts are exclusively 

the following: 

 
1. City of Benson Facebook account at CityofBensonMN 

2. City of Benson Twitter account at @BensonMN 

This policy also covers the private use of the City’s social media accounts by all City 

representatives, including its employees and agents, Council members, appointed board or 

commission members and all public safety volunteers to the extent it affects the City. The City 

does not create, collect, disseminate, or regulate use of any other social media accounts, 

including the personal accounts of its elected officials and staff. Questions regarding the scope of 

this policy should be directed to the City Manager.  

 

 

Definition 
Social media are internet and mobile-based applications, websites and functions, other than 

email, for sharing and discussing information, where users can post photos, video, comments and 

links to other information to create content on any imaginable topic. This may be referred to as 

“user-generated content” or “consumer-generated media.” 

  

Social media includes, but is not limited to: 

• Social networking sites such as Facebook, LinkedIn, Twitter, and Nextdoor, and online 

dating services/mobile apps 

• Blogs 

• Social news sites such as Reddit and Buzzfeed 

• Video and photo sharing sites such as YouTube, Instagram, SnapChat, and Flickr 

• Wikis, or shared encyclopedias such as Wikipedia 

• An ever emerging list of new web-based platforms generally regarded as social media or 

having many of the same functions as those listed above 

 

As used in this policy, “employees and agents” means all City representatives, including its 

employees and other agents of the city, such as independent contractors or Council members. 

 

“Social media manager” means any city employee or agent with administrator access who, when 

posting or responding to a post, appears to be the City social media account owner. 

 

Rules of Use 
City employees and agents with administrator access social media managers are responsible for 

managing social media accounts or websites.  

 

Facilities or departments wishing to have a new social media presence must initially submit a 

request to the City Manager in order to ensure social media accounts are kept to a sustainable 

number and policies are followed. All approved sites will be clearly marked as the City of 

Benson site and will be linked with the official City website (www.Bensonmn.org). No one may 



 

establish social media accounts or websites on behalf of the City unless authorized in accordance 

with this policy. 

 

Administration of all social media web sites must comply with applicable laws, regulations, and 

policies as well as proper business etiquette. 

 

City social media accounts accessed and utilized during the course and scope of an employee’s 

performance of his/her job duties may not be used for private or personal purposes or for the 

purpose of expressing private or personal views on personal, political or policy issues or to 

express personal views or concerns pertaining to City employment relations matters. 

 

No social media website may be used by the City or any City employee or agent to disclose 

private or confidential information. No social media web site should be used to disclose sensitive 

information; if there is any question as to whether information is private, confidential or 

sensitive, contact the City Manager. 

 

When using social media sites as a representative of the City, employees and agents will act in a 

professional manner. Examples include but are not limited to: 

• Adhere to all City personnel and Computer Use policies 

• Use only appropriate language 

 

Be aware that content will not only reflect on the writer but also on the City of Benson as a 

whole, including elected officials and other city employees and agents. Make sure information is 

accurate and free of grammatical errors. 

• Not providing private or confidential information, including names, or using such 

material as part of any content added to a site. 

• Not negatively commenting on community partners or their services, or using such 

material as part of any content added to a site. 

• Not providing information related to pending decisions that would compromise 

negotiations. 

• Be aware that all content added to a site is subject to open records/right to know laws and 

discovery in legal cases. 

• Always keep in mind the appropriateness of content. 

• Comply with any existing code of ethical behavior established by the City. 

 

Where moderation of comments is an available option, comments from the public will be 

moderated by City staff, with administrative rights, before posting. Where moderation prior to 

posting is not an option, sites will be regularly monitored by City staff. 

 

City of Benson’s staff with administrative rights will not edit any posted comments. However, 

comments posted by members of the public will be removed if they are abusive, obscene, 

defamatory, in violation of the copyright, trademark right or other intellectual property right of 

any third party, or otherwise inappropriate or incorrect. The following are examples of content 

that may be removed by City staff before or shortly after being published: 

• Potentially libelous comments 

• Obscene or racist comments 



 

• Personal attacks, insults, or threatening language 

• Plagiarized material 

• Private, personal information published without consent 

• Comments totally unrelated to the topic of the forum 

• Commercial promotions or spam 

• Hyperlinks to material that is not directly related to the discussion 

Personal Social Media Use 
The City of Benson respects employees and agents’ rights to post and maintain personal 

websites, blogs and social media pages and to use and enjoy social media on their own personal 

devices during non-work hours. The City requires employees and agents to act in a prudent 

manner with regard to website and internet postings that reference the City of Benson, its 

personnel, its operation or its property. Employees, agents, and others affiliated with the City 

may not use a city brand, logo or other city identifiers on their personal sites, nor post 

information that purports to be the position of the City without prior authorization. 

 

City employees and agents are discouraged from identifying themselves as city employees when 

responding to or commenting on blogs with personal opinions or views. If an employee chooses 

to identify him or herself as a City of Benson employee, and posts a statement on a matter related 

to City business, a disclaimer similar to the following must be used: 

 “These are my own opinions and do not represent those of the City.” 

 

Occasional access to personal social media websites during work hours is permitted, but 

employees and agents must adhere to the guidelines outlined in the City’s Computer Use policy 

and the City’s Respectful Workplace policy. Employees and agents should also review the Data 

Ownership section of this policy (below). 

 

There may be times when personal use of social media (even if it is off-duty or using the 

employee’s own equipment) may spill over into the workplace and become the basis for 

employee coaching or discipline. Examples of situations where this might occur include: 

• Friendships, dating or romance between co-workers 

• Cyber-bullying, stalking or harassment 

• Release of confidential or private data; if there are questions about what constitute 

confidential or private data, contact the City Manager. 

• Unlawful activities 

• Misuse of city-owned social media 

• Inappropriate use of the city’s name, logo or the employee’s position or title 

• Using city-owned equipment or city-time for extensive personal social media use 

 

Each situation will be evaluated on a case-by-case basis because the laws in this area are 

complex. If you have any questions about what types of activities might result in discipline, 

please discuss the type of usage with the City Manager.  
 

 

 



 

Data Ownership 
All social media communications or messages composed, sent, or received on city equipment in 

an official capacity are the properties of the City and will be subject to the Minnesota 

Government Data Practices Act. This law classifies certain information as available to the public 

upon request. The City of Benson also maintains the sole property rights to any image, video or 

audio captured while a City employee is representing the City in any capacity.  As no 

transactions of city business shall be conducted through social media accounts (outside of 

disasters), in accordance with the City’s records retention schedule, the City shall retain all social 

media messages only until read. 

 

The City retains the right to monitor employee’s social media use on city equipment and will 

exercise its right as necessary. Users should have no expectation of privacy. Social media is not a 

secure means of communication. 

 

Policy Violations 
Violations of the Policy will subject the employee to disciplinary action up to and including 

discharge from employment. 

 

 

Adopted by the Benson City Council on May 6, 2019 August 1, 2022. 


